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Hearing Examiner Barbara Dykes Ehrlichman

BEFORE THE HEARING EXAMINER

CITY OF SEATTLE
In the Matter of the Appeal of: Hearing Examiner File:
MUP-18-012
LAUREN CARTER,
Department Reference:
from a decision issued by the Director, 3028174
Department of Construction and Inspections.
APPLICANT’S MOTION TO

DISMISS LAND USE APPEAL

COMES NOW the applicant, Dave Biddle of Blueprint Capital Services (“Blueprint
Capital”), by and through its undersigned attorneys, Brandon S. Gribben and Samuel M.
Jacobs of Helsell Fetterman LLP, and moves the Hearing Examiner to dismiss this land use
appeal with prejudice.

L INTRODUCTION AND RELIEF REQUESTED

This matter concerns an appeal of Seattle Department of Construction and
Inspections (“SDCI”) Director’s Decision SEPA Determination of Non-Significance (the
“Decision”)! under project #3028174 (the “Permit” or “Project”) for the property located at
4300 SW Willow Street (the “Property”). The Permit seeks to allow development of a

three-story, 7-unit rowhouse building, with parking for one vehicle. Lauren Carter filed an

! The Decision is attached as Exhibit A.
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appeal of the Decision on April 29, 2018 (the “Appeal”).? The issues raised by Mrs. Carter
in the Appeal are without merit on their face and woefully insufficient to refute the
Decision. In addition to these substantive deficiencies, Mrs. Carter has requested relief that
the Hearing Examiner does not have jurisdiction to award under SMC 23.76.022.C.6, which
also mandates dismissal of the Appeal with prejudice.

IL. STATEMENT OF FACTS

The Property is zoned Multifamily Lowrise 2 (LR2). It is located in West Seattle at
the intersection of California Avenue SW and SW Willow Street. The Property is located in
the Morgan Junction Residential Urban Village, within 1,320 feet of frequent transit, and
only one block from the denser C1-30 commercial zone.

On June 13, 2017, Blueprint submitted the Permit to develop a three-story, 7-unit
rowhouse building. SDCI then posted the Notice of Application. The Permit then went
through a period of public comments that ended on October 9, 2017.

On November 7, 2017, SDCI issued zoning correction notice #1 that requested, in
part, additional information concerning access to the parking stalls.®> Blueprint responded to
correction notice #1 by notifying SDCI that the tandem parking had been removed in favor
of two surface stalls.* On February 21, 2018, SDCI issued zoning correction notice #2.3
Blueprint responded to correction notice #2 by notifying SDCI that it was removing one
parking space to allow solid waste to be transported to the alley.® Each of these correction
notices were publicly available on SDCI’s website.

After the public comment period and review by SDCI and other City departments,
the SDCI Director issued the Decision on April 16, 2018. On April 29, 2018, Mrs. Carter

2 The Appeal is attached as Exhibit B.

3 A copy of zoning correction notice #1 is attached as Exhibit C.

4 A copy of Blueprint’s response to zoning correction notice #1 is attached as Exhibit D.
5 A copy of zoning correction notice #2 is attached as Exhibit E.

6 A copy of Blueprint’s response to zoning correction notice #2 is attached as Exhibit F.
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filed the Appeal. Mrs. Carter raises two issues in the Appeal: (a) that the Project will only
provide a single parking space, and (b) that there was no official communication of the
reduction in parking spaces from 5 to 1. The Appeal requests as its sole relief: “...that the
planned parking spaces be restored to 5.”

The land use hearing before the Hearing Examiner is currently scheduled for June 6,
2018. However, the Appeal is ripe for dismissal because the issues raised on appeal are
outside the jurisdiction of the Hearing Examiner, the Appellant’s objections to the Decision
are without merit on their face, and the Hearing Examiner does not have the authority to
grant the relief requested.

III. STATEMENT OF ISSUES

1. Should the Appeal be dismissed where it is meritless on its face? Yes.

2. Should the Appeal be dismissed where the Appellant has requested relief that
the Hearing Examiner does not have jurisdiction to grant? Yes.

| IV. EVIDENCE RELIED UPON

This motion is based upon the Decision, the Appeal, the file in this matter, the

documents publicly available on SDCI’s website and the exhibits attached hereto.
V. AUTHORITY

Under Hearing Examiner Rules of Practice and Procedure (“HER”) 3.02(a), the
Hearing Examiner has authority to dismiss the Appeal “if the Hearing Examiner
determinates that it...is without merit on its face. HER 3.02(a) also provides that “[a]n
appeal may be dismissed without a hearing if the Hearing Examiner determines that it fails
to state a claim for which the Hearing Examiner has jurisdiction to grant relief...” The
objections raised by Mrs. Carter, which will be discussed in turn below, are without merit on

their face and should be dismissed. In addition, the Hearing Examiner does not have
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jurisdiction to grant the sole relief requested by Mrs. Carter, which also mandates dismissal

of her Appeal.

A. The Project is not required to provide any parking because it is zoned
LR2, is located in the Morgan Junction Residential Urban Village, and is
within 1,320 feet of frequent transit.

Mrs. Carter objects to the Decision on the basis that the Project will only provide one
parking space for 7 units. This is not a valid objection. The Property is zoned LR2 and is
located in the Morgan Junction Residential Urban Village. Below is the City’s GIS map

detailing the location of the property in an LR2 zone and Urban Village.

N S\;:lmt:on Not Required
»| | Overlay Areas

+EB Percels

v} | Pecestrian "P* Zones

»| | Sesttle Parks

»| | Shoreiine Environments
»| | Sreet Number

v| | Tree Canopy Coverage

+f@ Urban Centers / Villages

B Urban Center; Urben Center Villege
Ry Hub Urban Vilage
f Residentisl Urban Village
Ba Menufacturing Industriel
»| | Parking Flexibility Area
’ Zoning

+| | Environmentally Critics! Areas (ECA)

Seattle Municipal Code (“SMC”) 25.05.675.M.2.b.2.c provides that:

No SEPA authority is provided for the decision maker to mitigate the impact
of development on parking availability for residential uses located within: (c)
portions of urban villages within 1,320 feet of a street with frequent transit
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service, measured as the walking distance from the nearest transit stop to the
lot line of the lot;

It is undisputed that the Property is located in an Urban Village. It is equally undisputed that
the Property is located within 1,320 feet of frequent transit.” Thus, SDCI does not have any
authority to require the Project to provide any parking for the development. And

Appellant’s objection is without merit.

B. SDCI is not required to provide any “official” notice when there is a
minor change to a project.

Mrs. Carter’s second and final objection to the Decision is that there was no official

communication of the reduction in parking spaces from five to one. There is no requirement
that SDCI provide any notice when there is a reduction of parking spaces and Mrs. Carter
does not identify any such requirement. Regardless, SDCI’s zoning correction notices and
Blueprint’s correction responses, all of which were publicly available, provide notice that
the parking spaces were being reduced from five spaces to one. Mrs. Carter was clearly
aware of the parking space reduction because that is the sole basis for her Appeal.

Not only is there no requirement that an “official” notice be provided when there is a
reduction in parking, but even if there was, objections to notice requireménts are outside the
Hearing Examiner’s authority to review. SMC 23.76.022.C.6 — Scope of review — sets forth
the Hearing Examiner’s authority to review the appeal of a Type Il MUP. SMC
23.76.022.C.6 states that:

Scope of Review. Appeals shall be considered de novo. The Hearing Examiner
shall entertain issues cited in the appeal that relate to compliance with the
procedures for Type II decisions as required in this Chapter 23.76, compliance
with substantive criteria, determinations of nonsignificance (DNSs), adequacy
of an EIS upon which the decision was made, or failure to properly approve,
condition, or deny a permit based on disclosed adverse environmental impacts,

7 A copy of the frequent transit study, which demonstrates that the Property is located within 1,320 feet of
frequent transit, is attached as Exhibit G. ,
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and any requests for an interpretation included in the appeal or consolidated
appeal pursuant to Section 23.88.020.C.3. (emphasis added)

This is the Hearing Examiner’s sole authority to review the Decision under the Land Use
Code. Conspicuously absent from the scope of review is any mention of providing notice of
any change to a project. Mrs. Carter has failed to raise any valid objections to the Appeal

and it should be dismissed.

C. The Hearing Examiner does not have authority to require the Project to
increase the amount of parking spaces that it contains.

It is axiomatic that the Hearing Examiner does not have any more authority to
condition a project than SDCI. In its determination of non-significance, SDCI did not have
authority, much less jurisdiction, to require the Project to provide additional parking. In
fact, SDCI did not have authority to require the Project to provide any parking. Hence, the
Hearing Examiner does not have the authority to award the relief requested — provide 5
parking space instead of 1 — because the SMC does not require that the project provide any
parking at all.

VI. CONCLUSION

HER 3.02(a) allows the Hearing Examiner to dismiss an appeal prior to the hearing if
the appeal fails to state a claim for which the Hearing Examiner has jurisdiction to grant
relief, is without merit on its face, is frivolous or is brought merely to secure delay. The
Appeal fails to raise a valid objection to the Decision, is without merit on its face, and
requests relief that the Hearing Examiner lacks jurisdiction to award. Accordingly, it is
respectfully requested that the Hearing Examiner dismiss the entire Appeal with prejudice.
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